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CIVIL LIABILITY BILL 2002 
Consideration in Detail 

Clause 1 put and passed.   

Clause 2:  Commencement - 

Mr D.F. BARRON-SULLIVAN:  Why is the legislation to come into operation on the date fixed by 
proclamation rather than having some arrangement whereby the legislation came into effect perhaps on the date 
when the initiative was announced?  I am mindful that different States have adopted different approaches to 
implementing various public liability legislative initiatives, but why is the legislation taking effect from the date 
of proclamation? 

Mr M. McGOWAN:  I understand that Queensland’s legislation will be slightly retrospective, going back to June 
of this year; that New South Wales’ legislation will also be slightly retrospective, going back to March of this 
year; and that South Australia’s legislation will not be retrospective.  The Government has decided to adopt the 
South Australian approach.  I believe it is good policy on the part of any Parliament to ensure that retrospectivity 
is not put in place unless absolutely necessary.  I was recently reviewing the Liberal Party constitution and 
Liberal Party policy statements over the decades.  I noted that contained in those documents are provisions that 
indicate the abhorrence of the Liberal Party for retrospective laws and how it is of the view that retrospectivity 
should never be put in place unless, I believe the term was, war time intervenes. 

It is fairly good practice for law not to be retrospective.  The Government is backed in its view by the Law 
Society of Western Australia.  My briefing notes quote the Law Society as stating - 

Any retrospectivity, in the sense that the provisions will affect accidents that have already happened, is 
strongly opposed.  The Society well remembers the disruption and anomalies flowing from the previous 
Government’s retrospective changes in the field of employer’s liability in 1993 and 1999.  Any changes 
to the law should only take effect from the date of the announcement forward and should apply to 
accidents which happen after that date.  That is, accidents which that already taken place ought not to be 
the subject of any changes. 

The Government is of the view that retrospectivity is not good policy.  Therefore, that will be the Government’s 
approach to these laws.  The Government is backed by other States and, I might add, the Liberal Party’s 
constitution. 
Mr D.F. BARRON-SULLIVAN:  I am delighted that the parliamentary secretary takes such an interest in the 
Liberal Party’s policy platforms.  It will be lovely to see his Government adhere to some of them at some stage.  
However, when I talk of retrospectivity, I am not talking about going back to chase bottom-of-the-harbour 
schemes of years ago or anything like that.  I wondered why, when the initiative was announced, it was not taken 
as the date for implementing the legislation.  It very often happens with taxation legislation.  A state or federal 
Treasurer might say that the Government intends to jack up the tax rates, and that the rates will apply from the 
date of the announcement.  There is some question of whether most people in the community would see that as 
being retrospective.  I do not think they would support retrospectivity for tax rates, but in other areas where there 
is a positive benefit to the community, people might like to see initiatives in place as soon as possible.  My main 
question was, from a legal point of view, what would be the ramifications of having this legislation take effect 
from the date that the Government announced its initiatives in this regard; in other words, would there have been 
some legal pitfalls?  We have had points of view put to us on whether this legislation should take effect from the 
date of the announcement.  Apart from an in-principle reason, what other reason might the Government have had 
to say that the legislation should take effect on the day of proclamation? 
Mr M. McGOWAN:  As I said earlier, the Government is of the view that this principle on retrospectivity is 
quite important, particularly as it relates to these types of laws.  I say that because some laws have greater impact 
on individuals than others.  These laws will have a significant impact upon individuals who may have suffered 
some sort of injury.  When there is a significant impact on individuals, the Government is of the view that the 
impact of legislative change should not be retrospective upon those people.  It is an important point of principle.  
The Parliament debates very few incidents of such significance that impact upon a person’s right to pursue a 
certain amount of money for an injury that they may have suffered.  The Government has decided that it is too 
important to be made retrospective. 
The reasons the legislation was not made retrospective to the date when the changes were announced are that 
these legislative changes will be contentious and some amendments on the Notice Paper will make the impact of 
the law somewhat different to that which was originally introduced into the Parliament a month or two ago.  In 
the light of the fact that it is a continuing process of reform, the Government did not feel that it was fair on 
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individuals who may have suffered loss to have the law applied to them when they may have suffered loss in the 
intervening period because the changes are ongoing as the Bill progresses.  That is a very reasonable and fair 
approach to this issue.  The Government is adopting a point of principle on that issue, as indeed it is with the 
entire Bill.  The Government is not being as hard as the Governments of other States, particularly New South 
Wales, by making the law impact on people who have suffered injury beforehand.  The Government believes 
that is fair and reasonable and in accord, I would suspect, with the views of probably all members of Parliament. 
Dr J.M. WOOLLARD:  If the Act is to come into operation on a date fixed by proclamation, what funds have 
been set aside in the budget for claims as a result of the Act and what will happen to those people who were 
affected before the date fixed by proclamation? 
Mr M. McGOWAN:  The Bill is not an expenditure Bill and therefore no funds are set aside for this Bill or, as 
far as I can tell, in any other way.  The last Bill that the Parliament passed, the Insurance Commission of 
Western Australia Amendment Bill, had $250 000 set aside by Treasury to kick off the scheme.  This Bill does 
not create a scheme or insurance fund but amends the law to try to address the important issue of public liability 
in the general community when people are unable to obtain insurance or unable to obtain it at a reasonable rate.  
The legislation is designed to effect a law in a way that will put pressure on premiums to drive them down and to 
bring insurers back into the marketplace.  As far as I can tell, there is no public expenditure.  The effect of the 
Bill is not retrospective and so it will not impact on people who were injured before the commencement of the 
enactment of this Bill.  Insurance companies have written premiums on the basis of the situation as they knew it.  
To have made the legislation retrospective would have meant in effect the Parliament giving a windfall to 
insurance companies.  The Government is not in the business of doing that.  It expects insurance companies to 
write premiums on the basis of the law as it stands once the Bill is passed.  The Government cannot imagine a 
situation in which insurers would pass on retrospectively to policyholders the benefits of these laws if the 
Government were to make them retrospective.  That is another very good policy reason for not making the laws 
retrospective.  As far as I can tell, no expenditure of money will occur under this Bill. 
Dr J.M. WOOLLARD:  The parliamentary secretary has said that if we were to make this Bill retrospective it 
would be a win for the insurance companies rather than the people who might be affected.  I am concerned about 
why the Bill is so limited.  I have looked at the figures for private and public premiums collected and for pay-
outs, and the surplus to insurance companies over the past 25 years comes to about $5 billion.   

Mr M. McGOWAN:  We are dealing with the commencement clause of the Bill.  We are not making the Bill 
retrospective, and we are not providing a windfall for insurance companies, as I made clear to the House a 
couple of minutes ago.  The member’s question was premised on the basis that she thinks we are providing a 
windfall to insurers.  That is not the intent of the Bill.  The intent of the Bill is to put downward pressure on 
premiums and encourage insurers back into the market.  We have put a lot of pressure on insurance companies.  
The member would have heard the Premier address this matter in this House in question time on a number of 
occasions.  The Premier has written to the Prime Minister to request that the Australian Competition and 
Consumer Commission play a greater and more forceful role in pursuing insurance companies about their rates.  
The federal Opposition has also argued that the ACCC should play a greater role in this regard.   

Under section 51 of the commonwealth Constitution, the States do not have the power to make laws governing 
insurance companies.  That is why the Insurance Act 1973, and the Insurance Contracts Act 1984, which brought 
the insurance industry into the modern age under the Hawke Labor Government, are commonwealth Acts.  The 
Constitution divides the responsibility for insurance between the Commonwealth and the States.  The States have 
the capacity to put in place a regime at state level under which the States have a responsibility for the civil 
courts, which deal with areas of civil wrong such as torts, nuisance, trespass and negligence claims, and strict 
liability claims as in the case of Rylands v Fletcher.  The States also have the capacity to govern costs under the 
relevant Supreme Court and District Court Acts and the like.  However, the States do not have the capacity to 
legislate for insurance companies.  What we have done is put in place a regime to drive down costs.  That is the 
beginning and end of the matter.  We are not in the business of giving insurers a windfall.   

Dr J.M. WOOLLARD:  The parliamentary secretary has said that the aim of the regime is to bring down costs.  
Why is the aim of the regime not also to fully cover the market?   

Mr M. McGOWAN:  As I have said, we are dealing with the commencement clause of the Bill.  The regime is 
designed to bring down costs.  If the member is concerned about the commencement of the Act, I am sure she 
will be happy to know that the Bill will not be retrospective.  Retrospectivity is generally frowned upon by most 
jurisdictions.  We are doing the best we can as a State to drive down insurance costs.  The only State that has 
gone in harder than us is New South Wales.  New South Wales is in many ways the cause of many of the 
problems that we are facing.  It has often been said that New South Wales is the second most litigious place in 
the world next to California.  As everyone would know, the general impression of life in California is that people 
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cannot do anything without running the risk of being sued.  New South Wales was developing a similar culture.  
However, the New South Wales Government, to its credit, has acted to deal with that matter.  Of course New 
South Wales had a greater reason to act than has this State.  However, we are part of a federation.  We are also 
part of a national and international insurance pool.  Australia forms about two per cent of the world insurance 
market.  Insurance companies in Australia employ about 35 000 of our citizens, so they are a major business.  
The insurance business in Australia is examined on an international basis by insurers when they make 
reinsurance arrangements around the world.  We are doing our bit to put pressure on insurers.  I think the 
member will find that the vast majority of her and my constituents expect us to play a role in that national and 
international environment to ensure that, as much as is humanly possible at a state level, pressure is put on to 
drive down premiums for individuals.   
The latest information available is that Western Australia’s growth in premiums and in the number of claims has 
been substantial.  That evidence is contained in various reports that have been commissioned by the 
Commonwealth Government and the Australian Competition and Consumer Commission.  Some people have 
argued that in some way Western Australia is not part of the national problem.  I agree that we are not as big a 
part of the national problem as is New South Wales - we are not even close.  However, we have a problem, and 
that problem has been verified by various reports, as I have just indicated to the member.  Therefore, we need to 
ensure that we play our role as a State Parliament.  The reforms of the Carr Government in New South Wales 
have widespread public support.  The reforms of the Beattie Government in Queensland and of the Bracks 
Government in Victoria do not go as far and are not as wide-ranging as our reforms, but they also have 
widespread public support.   
Our reforms are measured and balanced and will make a material difference in this area.  We are not doing it for 
insurance companies.  We are doing it for all of the community groups that are having major problems.  As the 
debate proceeds, I will go through the groups that are having major problems in obtaining insurance and 
obtaining insurance at a reasonable rate.  I have a list of dozens of these groups.  These groups have not been 
brought just to my attention; all of us, including members of the Opposition, as I noted during earlier debates, 
have groups within our constituencies that are having problems.  There are groups within the member for Alfred 
Cove’s constituency that are having major problems in this area.  We want to ensure that community groups and 
small businesses - and even larger businesses for that matter, because when they have big insurance bills they 
have less capacity to employ people - are given the opportunity for their premiums to be driven down.  A recent 
survey of small business by the Trowbridge group showed that the cost of public liability insurance is one of the 
major issues, if not the major issue, that they have to face and is doing a lot to drive them out of business.  We all 
know that bankruptcy is a major problem for small business.  We should do everything we can to avoid that.   
Clause put and passed. 
Clauses 3 to 5 put and passed. 

Clause 6:  Application of this Part -  
Mr M. McGOWAN:  I move -  

Page 4, after line 9 - To insert the following -  

(a) an award of damages relating to the death of, or injury to, a person caused by -  

(i) an unlawful intentional act that is done with an intention to cause the death 
of, or injury to, a person, whether or not a particular person; or 

(ii) an intentional act the doing of which is a sexual offence as defined in the 
Evidence Act 1906 section 36A or sexual conduct that is otherwise unlawful; 

The amendment is fairly straightforward.  Clause 6 outlines the areas of negligence and applies to the awarding 
of personal injury damages.  It does not apply to certain areas including those governed by statutory schemes and 
mesothelioma or asbestosis cases.  This amendment will ensure that the deductible provisions, the threshold and 
the other arrangements contained in the Bill that would affect plaintiffs do not apply to intentional or criminal 
acts; that is, the deductible provisions would not apply if someone were pursuing a person for a criminal offence.  
For instance, if I were to assault the member for Merredin and he pursued me through the courts, I would not 
benefit because I had committed a criminal offence and the deductible of $12 000 would not be removed from 
his payout.  These provisions are designed to apply to a case of negligence and not to a criminal situation.  This 
is a fairly sensible amendment.  It is similar to the provision contained in the Queensland reforms to this area of 
the law.  It is sensible that someone should not profit from a criminal act.  

Mr D.F. BARRON-SULLIVAN:  I understand the parliamentary secretary’s explanation.  What is the reason for 
this amendment and a number of others that appear on the Notice Paper?  I want to understand how the 
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Government has developed these legislative remedies.  We have discussed previously whether there should be 
template legislation and whether the State should go down the same path as other States.  The Government has 
consistently said there is a need for a national approach and that WA is part of that and is talking to the other 
States.  This is significant legislation, yet we find that we have to tidy it up during the consideration in detail 
stage.  This stage of the legislative process exists so that we can tidy up legislation and it then goes to the upper 
House, which has the capacity to do a more detailed job with its Legislation Committee.  It is pretty unusual, 
with a piece of legislation that has had a significant gestation period, to have the parliamentary secretary come in 
with a raft of amendments.  I am not being critical of that; I am trying to understand how this legislation has been 
pulled together and to what extent there has been liaison with the other States.  Are the other States acting 
independently of WA or has there been discussion among the States?  The Government has said consistently that 
it does not need to go down the path of the other States and that we do not need the reforms that are being 
introduced by the Carr Government in New South Wales.  This smacks of a situation in which WA is going it 
alone and I wonder whether the Government is reinventing the wheel here.  

Mr M. McGOWAN:  This issue came to a head this year.  In about February it was agreed that the States would 
meet.  As I have outlined before, there have been a number of meetings of relevant ministers - Treasurers, 
finance ministers, even Premiers - throughout the year and to some degree the Council of Australian 
Governments has considered this matter.  A number of reports have been commissioned on this matter by the 
Commonwealth Government with the support of all the States - the Liberal Commonwealth Government and 
Labor State and Territory Governments.  This process has produced major reports commissioned by the 
Commonwealth Government and the Australian Competition and Consumer Commission.  It is a complex area 
and the process of reform is ongoing.  This is one of a number of Bills that the Government has introduced.  The 
member for Merredin will remember the volunteers Bill.  We have introduced reforms on building contracts, 
terrorism and on the HIH collapse.  This is one of those reforms, although it is probably the most significant and 
will have the greatest effect on premiums.  There will be a second Bill on this as has been and will be the case in 
virtually every other State.  That is because we introduced this Bill prior to the handing down of the reports 
commissioned by the Commonwealth and released by the Assistant Treasurer Senator Helen Coonan recently.  
We have reforms in place and they are moveable in the same direction as most other States.  They go further 
than virtually every other State bar New South Wales .  New South Wales has struck out ahead on some issues.  
It has not followed the recommendations of the two Ipp reports in a couple of areas.  We propose to follow the 
advice of the federal Assistant Treasurer Senator Helen Coonan and take a considered and measured approach.   

I have been in the Parliament for the same length of time as the member for Mitchell and it is not unusual for 
Bills to be amended during the consideration in detail stage.  I recall that during the previous Government - I 
could probably get the figures - it was common practice.  The Bill may be amended further in the upper House; 
who knows what will happen there.  This area of law is a moveable feast, but we are heading in the right 
direction.  This amendment is designed to fix an anomaly; we do not want people to profit from criminal acts.  If 
I were to assault the member for Merredin - unlikely as that may seem - and he pursued me for damages, he 
would not be happy, if I did not have to pay the first $12 000, even though I had broken his nose.  That is not 
unreasonable; it is sensible.  It is merely reflecting the wishes of the public in this area. 

Mr B.J. GRYLLS:  Following on from the parliamentary secretary’s verbal joust with me, I refer to a relevant 
section of his second reading speech in which he said -  

The dilemma facing Western Australia has been that the pricing and risk assessment by insurance 
companies has been based on a poorly kept record of Australian data and claims made in other States 
and internationally rather than on the relatively low damages awards in this State.  

Could the parliamentary secretary confirm that he said this morning new research indicated that was not the case 
and that Western Australia has probably started to catch up to New South Wales in that regard?  
Mr M. McGOWAN:  I refer to the information contained in the Trowbridge reports, which are two significant 
reports that are available on the Internet.  Western Australia has experienced significant problems because of the 
growth in the number of writs and in premium costs.  Problems also exist because payouts are in excess of the 
rate of inflation.  In my second reading speech I indicated that such problems are not as significant here as they 
are in New South Wales; however, they are significant.  The records kept from 1995 to the present reveal that the 
number of writs issued for personal injury cases in Western Australia’s courts has grown at a rate of six per cent 
annually.  This has occurred despite the introduction of new case management mechanisms in the District Court, 
which have resulted in a small reduction in the number of writs issued.  The case management mechanisms are 
designed to ensure more mediation on matters takes place before they reach court.  Even though the number of 
writs issued each year has grown at a rate of six per cent, insurance companies have experienced a major 
increase in the number of payouts, because most matters are negotiated before they get to court.  Western 
Australia’s average cost of claims has increased at a rate of six per cent per annum from 1993 to 2001.  
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Australia’s average cost of claims has increased by 10 per cent per annum - roughly double the consumer price 
index - and that has had some impact on the rate of growth of premiums.  In comparison with the average cost of 
claims for bodily injury, the cost of property damage claims across Western Australia throughout that period 
remained virtually static.  In fact, it may have even declined over the same period.  The cost of the fitted average 
size of bodily injury using the figures in the Trowbridge report from 1997 to 2001 has grown by 11 per cent per 
annum.  As I said earlier, because such rates have increased, Australia has experienced massive problems in 
these matters.  The rate of increase has been roughly double the rate of inflation, and insurers do not distinguish 
between jurisdictions when they consider the Australian market.  As a former business person, the member for 
Merredin would be aware that cost pressures are a significant factor in price increases.  That is a function of the 
market in which our economy has operated since 1788; that is, increasing costs have driven up prices.  The 
Government wants to establish a regime that will ensure that cost pressures move in a downward direction.  We 
also want to ensure that we have a competitive market and that is why the Premier has taken measures to pursue 
the commonwealth Government, the Australian Competition and Consumer Commission and insurance 
companies as forcefully as he possibly can.   
Mr B.J. GRYLLS:  I believed that it had been made clear during the second reading debate on this Bill, and in 
the debate on other public liability Bills, that Western Australia has specific issues that must be addressed and 
that are different from those in the eastern States and that is why we are pursuing different measures.  However, 
given the comments made by the parliamentary secretary, it seems that Western Australia should be going down 
the path of the Ipp report, which has suggested implementing measures across the board.  Such measures are not 
reflected in this Bill.   
Mr M. McGOWAN:  I have made it clear that, as far as the Ipp report is concerned, the Government will 
introduce a second package of reforms and we do not want to hold up the Bill while that is being done.  Drafting 
the reforms is difficult, because we must deal with proportionate liability issues.  We must also deal with the 
effect that the use of drugs and alcohol will have on a person who may have suffered an injury.  We must 
determine the impact that drug and alcohol abuse has on a person’s capacity to sue for damages.  It is my 
understanding that a person’s level of intoxication has an enormous effect on his capacity to claim for damages 
under the regime implemented by the New South Wales Government.  For example, after sharing a few drinks 
with his constituents one night, the member for Merredin may start to wander down the street, not knowing that a 
shopkeeper or a householder has left a live wire on the ground of a darkened street after earlier making roof 
repairs.  Given that it is dark, the member for Merredin would not see the wire whether he was drunk or sober.  
Under the New South Wales Government’s measures, the member for Merredin’s drunkenness would preclude 
his capacity to claim for damages.  I do not think that is fair.  It is not fair that a person in that situation cannot 
claim damages when a sober person caught in the same series of events has the capacity to do so.  I do not mean 
to bring the member for Merredin’s drinking habits to the attention of the House.  I merely used that scenario as 
an example.  Some States have rushed into implementing reforms.  
Mr B.J. Grylls:  We cannot be accused of rushing in in Western Australia.   
Mr M. McGOWAN:  The Government has not rushed in; rather, it has adopted the approach suggested by the 
commonwealth Government.  It has introduced a series of moderate and sensible reforms that have included 
proportionate liability, good Samaritan legislation, the effect of alcohol and drugs and a greater use of volenti 
non fit injuria, which is the voluntary acceptance of risk.  We have tightened issues involving causation, 
proximity and the duty of care, and we have encouraged the use of an apology as a mechanism by which parties 
can reach an agreement without the agreement being used as an admission of liability.  All such measures are, to 
varying degrees, part of a second round of reforms.  The Government will, to a degree, follow the Ipp 
recommendations.  However, as I outlined earlier, in some circumstances injustice may occur if Western 
Australia were to follow the approach taken by New South Wales.  I will provide the House with another 
example.  Let us say that a parent signs away the rights of his or her child.  Is it fair for a parent to sign away the 
rights of a child?  The child may be maimed due to the negligence of another, but he or she will not have a right 
to claim for a lifetime of misery because the parent signed a document that, in effect, writes off 60 years of 
rights.   A child may be put on a ride at a show and may suffer an injury because of the operator’s negligence.  Is 
it fair that the parent has signed away that child’s rights in that situation?  The Ipp report suggests that that may 
be a way to go.  My understanding is that New South Wales has certainly agreed that that is the way to go.  I 
have some difficulties with that proposal, because it involves some injustice.  Many people would have difficulty 
with that proposal.  This Government has brought forward sensible, moderate reforms.  The Government will 
deal with the major issue, which is to ensure some cost reduction pressure.  Further reforms will occur as time 
goes by.  

Mr B.J. GRYLLS:  The parliamentary secretary’s first example seemed to extol the virtue of having a uniform 
approach across Australia.  I understand the parliamentary secretary’s point that we need to start the process 
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now, and that the Government will introduce a second series of legislation to try to bring Western Australia 
closer in line with the rest of Australia.  That is the commitment I am trying to get from the parliamentary 
secretary.  Although I agree that we need to get on the board and start the legislation process, it seems that for 
these changes to tort law and public liability reform to work effectively, we need to work across the whole of 
Australia.  I ask for the parliamentary secretary’s commitment to ensure that that happens.  As the representative 
of Western Australia, if the parliamentary secretary has some issues with the Ipp report and the direction it takes, 
he has the ability to work with other ministers and relevant bodies to ensure that the Western Australian position 
is put and an attempt made to come up with a uniform approach across Australia.  

Mr M. McGOWAN:  I thank the member for Merredin for his comments.  As a 17 or 18-year-old university 
student I studied the National Party and understood that state rights were pretty much at the top of the agenda of 
that party.  I am glad to see that the member for Merredin has become a Whitlamite in his youth, and has 
suggested that there should be similar laws across the nation on a whole range of things.  

The Government’s approach is consistent with reforms in other States, but they are not the same.  The 
Government believes it is impossible to implement the exact remedy proposed by Ipp, which is to have identical 
laws on public liability across Australia.  If that were to occur, every State would have to rip up its motor vehicle 
and workers compensation schemes and the laws that have been introduced to protect volunteers and on civil 
liability.  The New South Wales and Queensland Acts, which have gone through their Parliaments, would have 
to be ripped up.  Victoria would have to start again.  That process would take years to complete and would cause 
enormous disruption in the public liability and other areas I outlined.  The Government does not think it is 
possible.  It is probably a dream that the member for Merredin and Gough Whitlam share.  However, it is not one 
that we are able, in practical terms, to implement.  It would certainly make insurers’ lives easier, but it is not 
practical.  It does not exactly meet our needs.  New South Wales has had a more significant problem and has 
been responsible for about 40 per cent of the claims costs in Australia.  The Western Australian Government 
does not believe that our system needs to be as harsh as the one in New South Wales to fix the problem.  

Amendment put and passed. 
Dr J.M. WOOLLARD:  I refer to subclause (3), which states -  

This Part does not apply to - 

(a) an award of damages to which the Motor Vehicle (Third Party Insurance) Act 1943 
applies; 

(b) an award of damages to which the Workers’ Compensation and Rehabilitation Act 
1981 Part IV Division 2 applies; 

Prior to coming to government, the Labor Party gave an assurance that it would look at part IV, division 2 of the 
Workers’ Compensation and Rehabilitation Act.  People felt that the changes made to this Act over the past 
decade were unreasonable.  

Mr M. McGOWAN:  There have been some problems with the workers compensation scheme.  It was relayed to 
this House in recent times that major increases in premiums occurred in 1994 or thereabouts following some 
changes made by the previous Government to workers compensation legislation.  This Bill does not apply to 
workers compensation, because a separate scheme is in place to regulate that area.  A separate scheme regulates 
motor vehicle third party insurance matters for people who are injured in car accidents.  The Government did not 
want to throw both those areas open to the general rules that apply to this area, because that would mean 
repealing both Acts, which would cause huge disruption.   
The Government believes that the scheme in place for workers compensation, whereby workers are compensated 
on a no fault basis when they suffer injury, is a good scheme.  The Government does not believe that it is 
necessary to prove negligence to obtain compensation when a person has suffered an injury in the workplace.  
However, there are some faults with the existing workers compensation scheme and the Government will make 
further changes to that area of law in due course.  That is a responsibility of my colleague the Minister for 
Consumer and Employment Protection.  I understand that he is currently working on that issue.  As the previous 
Government discovered, it is a complex issue.  It is difficult to put in place a regime that is fair to workers while 
at the same time maintaining downward pressure on premiums and satisfying a range of interest groups such as 
doctors and lawyers.  The Government will introduce some changes to improve the situation for workers while 
attempting to maintain downward pressure on premiums.  I understand that the Government commissioned the 
Guthrie report, which examined this area.  I understand the minister will be doing something about that shortly.  
It is outside the scope of this Bill.  I do not propose to provide any further comment on workers compensation.  It 
is obvious why workers compensation and motor vehicle insurance issues were outside the purview of this Bill, 
because specific schemes are already in place for those areas.   
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Clause, as amended, put and passed. 

Clauses 7 and 8 put and passed. 

Clause 9:  Threshold on damages for non-pecuniary loss (general damages) - 
Mr M. McGOWAN:  I move - 

Page 5, lines 7 to 13 - To delete the lines and substitute the following -  

Division 2 - Restrictions on damages for non-pecuniary loss (general damages) 

9. Restrictions on damages for non-pecuniary loss (general damages) 
 (1) If the amount of non-pecuniary loss is assessed to be not more than Amount 

A for the year in which the amount is assessed, no damages are to be 
awarded for non-pecuniary loss. 

 (2) If the amount of non-pecuniary loss is assessed to be more than Amount A 
but not more than Amount C for the year in which the amount is assessed, 
damages for non-pecuniary loss are not to be awarded in an amount that is 
more than the excess of the amount assessed over Amount A. 

(3) If the amount of non-pecuniary loss is assessed to be more than Amount C 
but less than the sum of Amount A and Amount C for the year in which the 
amount is assessed, damages for non-pecuniary loss are not to be awarded in 
an amount that is more than the excess of the amount assessed over the 
amount calculated as follows: 

Amount A - (Amount assessed - Amount C) 

Mr D.F. BARRON-SULLIVAN:  Will the parliamentary secretary give us a run-down on this amendment? 

Mr M. McGOWAN:  I am happy to.  The original provision in the Bill operated as a threshold.  A threshold of 
$12 000 was in place, which meant that if a person were awarded a payout for general damages - that is, for pain 
and suffering - $12 000 would be the threshold at which that person would receive payment.  That means that in 
order to recover general damages under a negligence action, a plaintiff had to be awarded at least $12 001.  At 
that point the full amount would be recovered.  The threshold would have been effective, to some degree, in 
removing the sort of claims the Government is intent on dealing with.  These are the minor claims in which 
people are, typically, seeking funds for pain and suffering as a result of soft tissue injuries.  This provision does 
not affect any recovery of damages for economic loss or medical expenses, or exemplary or punitive damages.  It 
is designed to affect people seeking damages for pain and suffering. 

The Government has noted the general directions laid out in the Ipp report.  It realises that, in order to make a 
threshold effective, it should be made a bit harder, which is what this amendment does.  It makes the threshold 
into a deductible.  It will operate as a deductible up to the sum of $36 500.  When the award for pain and 
suffering resulting from an injury reaches that amount, the deductible will cut out completely and the plaintiff 
will receive the full amount.  This reflects the provision contained in amendments made in 1994 to the Motor 
Vehicle Insurance Act, which have been reasonably effective in reducing the number of claims in minor cases of 
pain and suffering.  The effect of the provision is to ensure that as a payout climbs above $12 000, up to the sum 
of $36 500, the victim receives the full amount, minus $12 000.  From $36 500 to $48 500, the victim receives 
the full amount less $1 000 for each $1 000 that the claim increases.  In effect it is a deductible, and not a 
threshold.  It reflects the Motor Vehicle Insurance Act.  We think it is a more effective way of dealing with 
claims at the lower end.  It reflects the general direction of the Ipp report.  That report suggested that a threshold 
of $52 000 should be imposed.  New South Wales has put in place such a threshold, which applies in relation to 
general damages, pain and suffering, and economic loss.  It would in effect mean that a person could lose an eye, 
and recover no damages.  The Government does not think that that is fair or reasonable.  

Dr J.M. WOOLLARD:  The parliamentary secretary said that the amount of $12 000 has been set to make the 
claims more reasonable.  However, it appears to me, again, that this is discriminatory.  The claim must be for 
more than $12 000 - unless I am reading this incorrectly - before someone can make a claim.  Will the 
parliamentary secretary clarify that point?  

Mr M. McGowan:  How is it discriminatory?  

Dr J.M. WOOLLARD:  The person with a claim of $9 000 or $10 000 might need that money.  Someone with a 
claim for less than $12 000 may be far more in need of that assistance than someone who makes a claim for 
$15 000 or $20 000.  
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Mr M. McGOWAN:  The general view, and the experience with the Motor Vehicle Insurance Act amendments 
introduced in 1994, is that this provision reduces the number of claims at the very minor end of things.  It has 
been commented - and I can quote the comment if necessary - by various academics in this area, that it is 
perceived by many people that if they slip and bruise themselves they will receive a windfall between $5 000 and 
$10 000.  Who would not like to receive $10 000 for bruising themselves in a shopping centre or on someone 
else’s premises?  The view of the Government is that that is not good policy.  Good policy is to encourage 
personal responsibility.  If the Government is to do anything at all about the problem of spiralling premiums and 
the inability of a range of groups to obtain insurance, it must put in place measures that will deal with that.   

The member says that this measure is discriminatory, but I cannot say on what ground it would be 
discriminatory.  It is certainly not discriminatory on the basis of race, ethnicity, religion, political conviction, 
gender, or any other of the recognised grounds for discrimination.  It will certainly put some downward pressure 
on premiums.  This has always been part of the Government’s proposals.  It was supported by the Leader of the 
Opposition in his press release on this matter in July, which stated -  

Mr Barnett said the Opposition had made several proposals to tackle the public liability problem. 

These include: 

. . .  

Thresholds to limit payments to people whose injuries are minor and temporary 

Further on, the press release stated - 

“The court system is being clogged by small claims for minor injuries, which adds significantly to costs 
and ultimately impacts on the cost of insurance,”  

That is the situation the Government intends to deal with, through this provision.  For the information of the 
member for Alfred Cove, it does not affect any claim for medical expenses.  If someone suffers a minor injury or 
discomfort due to the negligence of another, and requires medical attention, physiotherapy, massage or pain-
killers, under these laws that person is still able to claim all those expenses.  If the person misses a day’s work, a 
claim can still be made under these reforms for lost income.  This provision is designed to remove claims at the 
minor end, when someone suffers a minor discomfort and expects to receive money for that discomfort.  It does 
not affect anything major.  As any lawyer will say, anyone suffering major discomfort or pain will still be able to 
recover damages under these reforms for that pain and suffering.  It was always the intention of the Government 
to deal with claims at the minor end, and this has been out there for a long time.  This amendment makes the 
threshold into a deductible, in line with the provisions of the Motor Vehicle (Third Party Insurance) Act.  It 
follows the general thrust of the Ipp report, but does not go as far.  The Government does not think that people 
who lose an eye should not have the capacity to recover damages, but it does think that those at the smaller end 
should not instantly hunt down a lawyer when they suffer a bruise in a shopping centre.  

The Trowbridge report states that something like 30 to 35 per cent of the cost of our public liability system is 
taken up by lawyers’ fees.  Lawyers normally receive their fees principally from the pain and suffering 
component of a damages payout.  It is an easy area in which to secure money, and the people involved generally 
do not miss it as much as the costs for the loss of income from their day’s work or the costs of their medical 
expenses. 

Mr N.R. MARLBOROUGH:  I would like my colleague the Parliamentary Secretary to the Premier to inform 
me whether there has been any calculation of what amount the $12 000 adds up to under present claims, and 
what percentage of that amount is mirrored in payouts from the industry. 
I will briefly put a different point of view from my colleague about, first, the role of lawyers and, secondly, 
whom this is meant to cut out of the market.  I have had personal experience of a claim by my wife under her 
vehicle insurance policy.  My wife was involved in a hit-and-run accident.  A group of five kids robbed a 
chemist shop on Canning Highway four years ago.  They drove through an intersection at midnight and hit Ros, 
who was driving her car and had a female passenger with her.  As a result of that accident, Ros suffered a severe 
back injury, and the problem is still ongoing.  For three years, she was put through the system by the insurance 
companies.  At last count, Ros had been to 26 doctors, all of whom were suggested by the insurance companies, 
which were trying to get the answer they wanted about her injury.  When she was going to those 26 doctors, on 
at least four occasions she was sent to psychiatrists who tried to convince her that her problems were in her head 
and had nothing to do with her back.   

In considering this problem, we need to be aware of the true picture.  It is easy to say that lawyers pick up a 
certain amount of the fee and that is taken from the pain and suffering payout.  The truth of the matter is that the 
insurance companies put the victims through the system.  In the end, the only recourse my wife had - it did not 
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matter that I was a member of Parliament - was to go to a lawyer to try to retain both her sanity and her rights.  
At the end of the process, the matter was settled out of court, after three and a half years, for a sum of money.   

We must get our rhetoric right.  We should not kid ourselves that $12 000 is simply taken from that end of the 
market at which the claim should not add up to that amount.  The truth of the matter is that the $12 000 is taken 
from those people who are suffering and who receive an amount above $12 000.  It does not simply apply to 
somebody who has slight bruising from falling over in the shopping centre and some system decides that that is 
not worth $12 000; therefore, that person is not captured by this legislation and will not get anything.  This says 
to a Ros Marlborough that her injury is worth $40 000 but $12 000 will be taken from her.  It does not simply cut 
out what has been described as the lower end of the market; it cuts out by $12 000 payments to the severely 
injured.   

Ros and I have been together for 30 years, and most people who know Ros know that she is a highly intelligent 
woman - not a woman to exaggerate or lie.  Like a lot of women, she can bear pain better than most men.  She 
will carry her back injury for the rest of her life.  There is absolutely no medical evidence to show that she was 
better off under the motor vehicle third party insurance legislation because of the system put in place in 1994 by 
a conservative Government which ripped $12 000 off her.   

We should get the language right about the role lawyers are playing.  I want to know what role insurance 
companies are playing, not what role lawyers are playing.  I have been through the exercise personally.  People 
go to lawyers because they are being screwed by the present system that is controlled by legislation and greedy 
insurance companies.  Those companies want to send patients like my wife to 26 doctors and four psychiatrists 
to tell her, at 48 years of age, that all her back problems are in her head.  They wonder why a person sits down 
and cries.  I cannot work out why anybody should question her sanity, as a mother and a highly educated person, 
at 48 years of age.   

I come back to my original question.  How much is this saving, and what percentage of the market is it affecting? 

Mr M. McGOWAN:  The provisions contained in this Bill are not directed at someone who has suffered the 
situation that the member relayed regarding his wife.  The member has explained that to me before, and I am 
sympathetic to his wife’s situation.  I know people who have been in a similar situation.  As I said, this is 
designed to introduce a threshold to cut out minor cases, not major cases similar to that of the member’s spouse. 

Mr N.R. Marlborough:  $12 000 was taken from her. 

Mr M. McGOWAN:  The $12 000 deductible amount starts to cut out at the sum of $36 500, and cuts out 
entirely at the sum of $48 500, for pain and suffering.  Any of the medical expenses of the member’s wife, any 
loss of income from work or any punitive or exemplary damages would not be affected at all.  The legislation 
will affect only that area of pain and suffering in which there has been a massive growth in payouts and 
premiums in the past 10 years.   

I will outline a couple of cases of general damages awards and negligence cases before the Supreme and District 
Courts of Western Australia.  In the case of Still v Bowler, in which someone suffered paraplegia, the general 
damages award for pain and suffering was a sum of $186 150 in 2000.  In the case of Hall v Hutchison, in which 
someone suffered a skull fracture and head trauma as a result of an injury caused by negligence, the pain and 
suffering payout was $150 000.  In the case of Boguslawa Kula by her Next Friend Marek Kula v Stuckey and 
Others, in which the injury suffered was a cerebrovascular stroke - a case of medical negligence and obvious 
pain and suffering - the payout was $225 000.  In the case of McGilvray v Amaca Pty Ltd - a case of 
mesothelioma, with obvious pain and suffering - the payout was $160 000.  I have a list of about five or six 
others involving mesothelioma, quadriplegia, skull, rib and spine fractures, tetraplegia, paraplegia and 
subarachnoid haemorrhage, where virtually every single payout for general pain and suffering was over 
$100 000.  Not one of those cases will be impacted upon by these provisions in any sense whatsoever.   

Furthermore, these provisions will not impact upon the medical expenses or loss of earnings of any of those 
people.  That is the area in which major payouts to people in those circumstances will be seen.  As has been 
reported in the Press, they often receive payouts of $1 million to $4 million for medical expenses and loss of 
earnings throughout their lives.  The provision with which I am dealing will not impact upon that situation, just 
as it will not impact upon those heads of damage in the case that the member outlined to me. 

As I outlined earlier, the Premier has been on the backs of the insurers.  He has not been kind to them.  He has 
also written to the Commonwealth Government requesting that the Australian Competition and Consumer 
Commission become involved in forcing down prices.  The federal Opposition has called for some regulation of 
insurance prices.  We are not doing this for insurers; we are doing it for the general community to put pressure 
on premiums and to push down prices.  
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I now refer to the member’s comments concerning the number of claims under $12 000.  The best information I 
can provide is contained in the Trowbridge report, which was commissioned by all the States and the 
Commonwealth.  It states that eighty-five per cent of claims by number are settled for under $20 000.  These 
claims account for less than 20 per cent of the total cost of claims.  The best information I can give the member 
is that the figures are in that vicinity.  No-one who suffers serious injury or any serious pain or suffering should 
be overly concerned about these changes. 

Mr D.F. BARRON-SULLIVAN:  This has me floored.  This is why I asked a question about an earlier clause.  
This is a fundamental change to the way the Government’s legislation will operate.  It is all very well for the 
parliamentary secretary to say that this is the way he expects the legislation to operate and this is what the 
Government said it would do.  It is not.  We have now gone from a purely threshold arrangement to an 
arrangement where the amount of $12 000 has become a deductible.  There is a significant difference.  One of 
the concerns raised with us about the idea of a blanket $12 000 threshold, for example, was the fact that it might 
encourage the courts to start upping the ante a bit, and instead of giving a $10 000 payment they would give a 
$13 000 payment or whatever.  It could change the basis upon which a number of awards are made.  This fits in 
with what the member for Peel was saying earlier.  We raised in discussion that we wanted the Government to 
provide some proof that its previous threshold arrangement was going to work.  The Government said it 
modelled everything on the provisions of the Motor Vehicle (Third Party Insurance) Act.  We indicated that that 
was not the case; that only certain parts had been picked out.  The parliamentary secretary is now effectively 
admitting that the Government has not modelled this Bill on that legislation.  Even if the Government had done 
that, to this day it has not provided us with actuarial statistics to demonstrate that what it is attempting to do now 
will have the desired effect.  The Trowbridge report has been quoted in general terms referring to relatively small 
payouts and so on, but the Government is saying that it is modelling this provision on aspects of the Motor 
Vehicle (Third Party Insurance) Act and it wants to try to cut out some of the smaller claims because it believes 
they are the essence of the problem.  We have not seen any proof of this. 

We in the opposition ranks now have a double problem.  Not only have we not seen proof of what the 
Government said it would do the first time, but also we have no idea that what the Government is now saying it 
will do will work.  This amendment was whacked into the Notice Paper on Tuesday.  We have not been offered a 
briefing on the matter.  I do not have the opportunity to go back to my party room or to talk to the various 
insurance and legal advisers who have provided us with assistance on this matter, because today is the first time I 
have heard an explanation from the parliamentary secretary about what is happening.  I have never previously 
seen legislation put up on the run like this.  This is a fundamental change to the Government’s approach on this 
matter. 

I am not saying we necessarily disagree with the parliamentary secretary.  We heard from the member for Peel 
about a particular situation, which again raises the need for data and factual information to be provided to back 
up what the Government is doing.  We heard from the parliamentary secretary about the big claims, but we must 
try to sort out all the little claims.  The insurance industry and the Ipp report say this should be sorted out to 
contain premiums.  I still have not seen a shred of evidence along those lines based on Western Australian data.  
The motor vehicle third party insurance arrangements supposedly operate on the same basis as this proposed 
legislation.  Some eight months after the Government said it would take steps in this direction, it has come into 
this Chamber with legislation on which we have been briefed about how it will work and so on.  Then, with two 
days notice, no briefings and a quick explanation from the parliamentary secretary, the Government has ripped 
the guts out of the legislation and changed one of its key components.  Going from a threshold to a deductible 
arrangement probably resolves one potential dilemma I referred to earlier, whereby the courts might up the ante 
on some of the smaller claims, but I do not have anything in front of me to demonstrate that these provisions will 
have the desired effect.   

As we have said repeatedly in this Chamber, we are reducing people’s financial benefits after an accident; we are 
taking money away from people who have been injured through no fault of their own.  I need to know that I am 
doing this for a good reason.  I want to be able to sleep straight in bed at night.  This amendment came into this 
Chamber on Tuesday in writing.  I have had no briefings on it nor have I received any factual statistics, and I am 
standing here hoping like mad that it will do the trick.  One godsend is that we have an upper House and 
hopefully there will be a bit more time for a detailed review of the legislation when it is dealt with there. 
Mr B.J. GRYLLS:  I endorse what the member for Mitchell has just said.  Members of the National Party have 
taken considerable interest in these public liability issues and we have debated the matter long and hard in our 
party room.  As the member for Mitchell has said, this Civil Liability Bill takes away people’s rights.  The 
National Party’s position is clear: if this Government is taking away people’s rights, we want to make sure that 
we are getting something in return.  We want to be clear about what we are giving up and what we will receive 
in return.  It is disappointing that, with one and a half days notice, we are now being asked to vote on an 
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amendment that will change the face of this legislation.  I am sure my National Party colleagues do not even 
know that this discussion is taking place at the moment.  In our party room we discussed the Bill as it was and 
we are being asked today to vote on an amendment that will change the face of the Bill. 
Mr M. McGOWAN:  I thank the members for Mitchell and Merredin for their comments.  I find it rather 
interesting to hear those members saying things like this.  I will quote what the Leader of the Opposition said in 
July.  He made this statement in a press release on this issue - 

The court system is being clogged by small - 
Mr D.F. Barron-Sullivan interjected. 
Mr M. McGOWAN:  It is quite relevant.  The member for Mitchell seems to be disagreeing with the Leader of 
the Opposition; I suppose it would not be the first time.  The Leader of the Opposition said - 

Mr D.F. Barron-Sullivan:  This is not meant to be a political debate. 

Mr M. McGOWAN:  It is relevant that this point be made.  I also referred to the debate we had a few weeks ago 
about this matter.  In his press release the Leader of the Opposition said - 

“The court system is being clogged by small claims for minor injuries, which adds significantly to costs 
and ultimately impacts on the cost of insurance, . . .”  

“. . . people should not be able to sue under the public liability system for minor and temporary 
injuries.” 

I would have thought the Opposition would have made its position plain on this matter. 

Mr D.F. Barron-Sullivan interjected. 

The SPEAKER:  Members! 

Mr M. McGOWAN:  I am a little confused, because the member for Mitchell is now attacking these provisions.  
It is normal practice for amendments to be introduced during the course of debate on a Bill.  As I said, I can 
always find out the situation when members opposite were in government and the amendments that were 
proposed by government members at that time when Bills were debated.  I am sure there would be hundreds.  If 
the member likes, I can have that research done and I am sure it would indicate that that is standard practice. 

I will now refer to the justification for what the Government is doing.  This legislation reflects what has been 
done in the motor vehicle accident scheme.  Under the motor vehicle accident scheme, the threshold was 
introduced in 1994, and between that time and 2000-01 the number of claims was halved.  That did not halve the 
payouts.  It removes the payouts at the lower end of the scale that involve minor injuries and people seeking a 
little bit of money for pain and suffering.  This is consistent with all other States.  In effect, we are moving in the 
direction of the recommendation in the Ipp report.  Recommendation 47 suggests that a threshold be put in place 
that is much higher than the proposed threshold.  The Government rejected that recommendation, but it has put 
in place a threshold of $12 000.  We believe it will be an effective measure for removing the lower end cases, 
which every commentator acknowledges are problematic.  The Law Society of WA has indicated that the 
proposed changes in this area are acceptable.  One or two lawyers have indicated that they are not; they have said 
that they do not like them.  There will always be one or two lawyers who object to law reform, particularly those 
who make a living from this area of law.  That is perfectly understandable.  These changes are in line with the 
national approach and the approach suggested by the Leader of the Opposition.  They reflect the position under 
the Motor Vehicle (Third Party Insurance) Act.  I have already demonstrated to the House the massive reduction 
in the number of claims and the impact of keeping premiums down.  That Act ensures that WA has some of the 
lowest premiums for motor vehicle insurance in Australia, if not the lowest.  My parents live in New South 
Wales, where premiums are about four times those in Western Australia.  My parents have never made a claim.  
We must be doing something right.  The member for Mitchell asked why the Government is doing this.   

[Leave granted for the member’s time to be extended.] 

Mr M. McGOWAN:  The member for Mitchell asked for evidence.  I have a file of newspaper clippings about a 
number of groups having problems obtaining insurance.  Scouts Australia has had to cancel events.  A tourism 
business in Broome involving parasailing has had to close shop.  Clubs in the electorate of Avon are struggling 
to keep their doors open.  The Western Australian Turf Club is having a crisis about jockeys’ insurance.  The 
future of Whiteman Park tourist trains is at risk.  A martial arts academy in Mandurah is closing down because of 
public liability insurance problems.  Tourism operators in Margaret River have had to close shop.  The one-mile 
jetty in Carnarvon is under threat.  Surf lifesaving clubs are in difficulties.  The Cockburn Ice Arena is the latest 
victim of the public liability crisis.  Diverse groups, such as engineers and pony clubs, have had to do last-minute 
insurance deals - under some threat.  The mid west Sunshine Festival is in peril because of hikes in public 
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liability insurance.  School excursions are under threat because of public liability concerns, in particular, the 
Point Walter camp.  This is an interesting one: a social club for singles in Bunbury could close because it cannot 
get public liability insurance.  A Bunbury over-40s club, which runs twice-monthly dances and regular outings, 
may have to stop its activities.  There are further problems with the Royal Show and its capacity to obtain 
insurance.  The City of Kalgoorlie-Boulder has had a massive rise in its insurance premiums.  Pemberton is 
battling to keep its tourism facilities open because of the increases in public liability insurance.  The Bunbury 
Horse and Pony Club is in peril because of hikes in public liability insurance.  A farmyard tourism attraction in 
Brookdale has closed its doors because of the public liability insurance crisis.  The eastern goldfields YMCA is 
also a victim.  The Western Australian Local Government Association has expressed its concerns.  The 
ratepayers of the City of Melville are faced with a major rise in rates in order to absorb the council’s $300 000 a 
year increase in its insurance costs.  Children involved in marching at Fremantle Oval are having difficulty 
obtaining insurance.  The list goes on.  I have a folder full of these examples.  It is obvious that there is a 
problem.  The member for Mitchell asked for evidence.  I put to him that this is evidence.  I have heard him raise 
cases in this House.  The Government has listened to him; it agrees that there are problems.  All those cases are 
examples of problems.  If the member wants to oppose this amendment, he should feel free.  If that is his view, 
he should vote against it.  The Government is interested to see how he votes. 

Dr J.M. WOOLLARD:  A member hit the nail on the head when he asked the parliamentary secretary what 
homework had been done in preparing this Bill.  The parliamentary secretary gave an example of someone 
slipping in a shopping centre and being awarded so many thousands of dollars for bruising. I would like to know 
how much insurance companies will save as a result of the provision in this Bill to exclude claims up to $12 000.  
I remind the parliamentary secretary of the statistics I have that show that between 1997 and 2001 private and 
public premiums amounted to $11.768 billion.  During that period, private and public payouts totalled more than 
$6 million.  The surplus to the insurance companies was more than $5 billion.  Although this figure does not 
cover overheads, it does not include the interest gained from investments.  How much money will this Bill save 
the insurance companies?  How many claims would be for less than $12 000?  What are the socioeconomic 
characteristics of the people submitting those claims?  The Government should have done a full assessment of 
those figures before it established the $12 000 threshold.  What assessment was undertaken to establish the 
$12 000 threshold?   

Mr M. McGOWAN:  I thank the member for her comments.  I would be interested to see the figures that the 
member is quoting; if she would like to provide them to me, I would appreciate it.  I warn the member that some 
of the groups that have made claims about and quoted certain figures on this issue are rolling into their figures all 
sorts of workers compensation, public liability, professional liability and other types of insurance and treating 
them as one business.  We are not here to defend insurers; far from it.  We are seeking to create an environment 
in which there will be downward pressure on the cost of insurance premiums and a move away from the concept 
of a litigious society, which we do not think is productive, and I expect that 99 per cent of the Western 
Australian public would agree.   

The member asked where is the evidence.  The second insurance industry marketing pricing review of 
September 2002, which was conducted by the ACCC and is the latest information that we have, makes some 
comments about the performance and outlook of public liability insurers.  It predicts that the return on capital 
invested may be at an unsustainable level, suggesting intervention to either increase premiums or exit from the 
market.  It states that the general outlook is that returns on capital are in the range of between minus five per cent 
and 10 per cent, and that these returns generally do not provide a margin above returns on risk-free investments 
to compensate for the risk involved in insurance.  The latest information from the ACCC indicates also that 
public liability insurance premium renewals increased by 22 per cent across the board in 2001-02 and by 15 per 
cent in 2000-01.  The current averaging of maximum increases is 42 per cent.   
There is ample evidence that there is a problem.  The member for Alfred Cove would know that, because, as a 
local member of Parliament, community groups and small businesses are coming to her because they are having 
problems.  We have an obligation to do something.  If the member has any proposals about things that we can 
do, I invite her to bring them to our attention.  However, to just say that we should do nothing is not an option.  
Some people will have to endure some consequences as a result of the changes we are putting in place.  That is a 
fact of life when we do anything.  We are in the position that we have to do something. 
I cannot give exact evidence about the socioeconomic status of people who have sustained injuries that fall under 
the $12 000 threshold for pain and suffering payouts; I do not think anyone can, because that matter has not been 
examined.  However, as I have outlined to the House, national reports indicate that the growth in premiums and 
payouts and in the issue of writs is in the vicinity of 10 per cent a year.  That is double or triple the inflation rate.  
That is unsustainable.  We need to put in place a regime that will put a downward pressure on those costs.  Every 
action has a consequent reaction.  The reaction to the action of courts in pushing up the cost of payouts and the 
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action of law firms in increasing the number of writs issued is that the cost of premiums has gone up.  The 
consequent reaction is that the Government must act in this area; and every Government across Australia is 
doing so.  If the member has any proposals that she would like to put to us, we would welcome them.  However, 
to just do nothing is not our preferred course of action.  
Mr D.F. BARRON-SULLIVAN:  It is clear that once again we will not get the information that we are seeking.  
We have just heard a tonne of diatribe from the parliamentary secretary.  At this stage of the legislative process 
we are meant to be dealing with the detail of the legislation.  However, all we have had is rhetoric poured all 
over us.  I stress that members of two major political parties and an Independent are saying, “Please give us 
some information.  We want to be able to assess the legislation.”  We have seen repeatedly in this Chamber 
when legislation is debated that the Government has not managed to get out of its previous opposition mentality.  
The Labor Party when in opposition used to come into this Chamber and introduce a bit of private member’s 
legislation that was futile, did not mean anything and would not work but that it knew would grab a headline in 
the newspaper.  Nothing has changed.   
We are not saying that anything is wrong with this legislation.  As the Leader of the Opposition has said, quite 
correctly, we agree with the principles that the parliamentary secretary espoused earlier.  The reason that we 
have not said that the threshold should be at a certain level and that the legislation should work in a certain way 
is that we do not have the information.  We are not in government.  We do not have access to these marvellous 
advisers and to government resources to do actuarial assessments in the Western Australian context and so on.  
However, it is now clear that that work has not been done by this State Government.  We know that the small 
business sector was not surveyed on the impact of the public liability or housing indemnity insurance crisis, or 
on any of the other problems that have stemmed from the collapse of HIH Insurance, the events of September 11 
and the cyclical change in the international insurance market.  It is now clear that there is an absolute paucity of 
information on public liability insurance claims.  We also cannot determine whether what the Government is 
suggesting should happen on the basis of the Motor Vehicle (Third Party Insurance) Act provisions will be 
effective, because the parliamentary secretary cannot give us any actuarial information to back up what he is 
saying.  The parliamentary secretary has also failed to address the points raised by his colleague the member for 
Peel, who obviously has some significant concerns about this matter; and after hearing the parliamentary 
secretary, I can understand why.  Instead of actuarial information, all we have had is an outpouring of diatribe 
and rhetoric.  We know about the Bunbury seniors group.  We know about the Carnarvon railway, which 
incidentally is not operating because of public insurance liability problems; the chap in charge spoke to me about 
it just the other day.  There are many other examples, such as the Big on Bikes Rally in Collie, which has had to 
be postponed because it cannot get public liability insurance.  How many examples does the parliamentary 
secretary want us to give?  We have been saying to the Government for the past year that it should get on and do 
something about this matter.   

The Government has introduced this legislation.  We are trying to assess whether it will be effective.  All we are 
doing is asking questions to get the information that we need.  We know we will not get that information from 
the parliamentary secretary.  Therefore, there is no point in the parliamentary secretary even responding to my 
comments.  However, I wanted to put them on the record, because we are very frustrated about the way this 
legislation is being handled.  The parliamentary secretary should not take it personally, but we would like to 
have a different approach to this sort of complex legislation in the future.   

Mr M. McGOWAN:  It is within the capacity of the Opposition to move amendments to this Bill and to oppose 
the provisions to amend the head legislation; if it would like to do so, feel free.  When I and other members on 
this side of the House were in opposition we regularly moved amendments to Bills.  If the member for Mitchell 
does not want to do the work to enable his party to do that, that is not our problem.  It is entirely open to the 
Opposition to do that. 

The evidence that is available to me is also available to the Opposition.  It is called the Trowbridge report and 
the ACCC reports.  Those reports are available on the Internet.  Has the member read them?  

Mr D.F. Barron-Sullivan:  Yes. 

Mr M. McGOWAN:  The member has read them!  That is interesting!  The member for Mitchell claims to have 
read them, yet -  

Mr D.F. Barron-Sullivan:  You have asked me a question.  Do you want the answer? 

Mr M. McGOWAN:  I have heard enough from the member for Mitchell.  The Trowbridge report contains all 
the evidence that the member needs. 

Mr D.F. Barron-Sullivan:  All the evidence that I need is in the Trowbridge report?   
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Mr M. McGOWAN:  I have a bit of difficulty in believing the Deputy Leader of the Opposition on this matter, 
because he has shown in his comments that he has not actually looked at these reports.  

These reports plainly set out the difficulties relating to public liability insurance in Western Australia and across 
Australia.  I have outlined these reports to the Deputy Leader of the Opposition before.  We have two very thick 
reports that deal with these matters.  The Australian Competition and Consumer Commission reports include all 
sorts of studies on this matter and were commissioned by the Deputy Leader of the Opposition’s federal 
colleagues, who are imploring the States to move on this issue.  The Gallop Government is not moving because 
they are imploring it to; it is moving because it wants to fix this situation.  The problems with public liability 
insurance have been developing across Australia for the past 10 years.  For eight of those years, the Opposition 
was in power in Western Australia and we did not see any reform.  The Labor Government is putting in place 
reform.  If the Deputy Leader of the Opposition reads the reports he will see that they quote figures from 1992-
93 showing increases of 10 per cent per annum in premiums and payouts.  I would have thought that, considering 
inflation over that time was about two to three per cent, that would have indicated that some steps needed to be 
taken.  No steps were taken and it has been left to the Gallop Government to take steps.  The Opposition is free 
to oppose amendments in this Bill.  However, I can always dig out the Hansard in which the member for 
Mitchell called upon the Government to act and said we did not act fast enough.  Now he is saying we should 
hold back so he can undertake a study.  I am interested in whether the member wants to refer this Bill to a 
committee for examination.  The Government is moving at a sensible but quick pace on an important issue that 
has been around for a long time on the basis of a heap of data.  If the Deputy Leader of the Opposition cannot see 
that, that is not my fault.  

Dr J.M. WOOLLARD:  I advise the parliamentary secretary that the statistics on public liability estimates that I 
cited were taken from the web site of the Australian Plaintiff Lawyers Association.  I will be happy to provide 
the parliamentary secretary with a copy of that table.   

I asked about the $12 000 deductible and the Government’s blanket statement that it is not looking at individual 
hardship; it is excluding all people.  The parliamentary secretary referred to someone who slipped in a shopping 
centre.  If I were to slip in a shopping centre there would very different ramifications for me from those for an 80 
or 90-year-old who slipped.  An elderly person might not break a hip, but the fall could have a lot of other 
implications for that person.  Will the parliamentary secretary explain the new figures he gave on amount A and 
amount C and what assessments have been made to come up with these amounts?   

Mr M. McGOWAN:  The member for Alfred Cove asked how pain and suffering is assessed by the courts.  Pain 
and suffering is assessed according to the individual case and no distinction is made between someone who is a 
member of Parliament and someone who is 90 years old.  The amount awarded is not greater because of the 
income of the person and whether he or she earns $1 million or $10 000 a year; the decision is based on 
individual circumstances and how much pain and suffering was endured.  A distinction in made when assessing 
loss of earnings throughout people’s lifetime and the impact the injuries may have had on their income earning 
capacity throughout their lifetime.  That is where the differences in payouts arise.   

I refer to how the amount is assessed.  The figure of $12 000 relates only to pain and suffering.  It is a deductible 
figure up to a sum of $36 500.  From $36 500 to $48 500 it is a reducing amount; that is, from $12, 000 to 
$11 000 to $10 000 for each $1 000 that a payout goes up.  It cuts out at $48 500.  That is in accordance with the 
Motor Vehicle (Third Party Insurance) Act.  That Act has had an impact on reducing the number of claims, 
particularly for minor injuries, which cause a lot of instability in the system.  It is not about helping insurers.  We 
are not in the business of helping insurers and people who say that are not telling the truth.  We are trying to 
improve the situation for the general public, businesses and community groups across Western Australia.  

Dr J.M. WOOLLARD:  The parliamentary secretary referred to a non-pecuniary loss rather than pain and 
suffering, loss of amenity, loss of enjoyment, curtailment of expectation, and bodily or mental harm, whereas I 
believe all those factors come into play.  Did the parliamentary secretary say that in amount C the upper limit is 
not $36 000, it is $48 000, but over $36 000 there is almost a stepwise subtraction?  Could the parliamentary 
secretary clarify that?  

Mr M. McGOWAN:  The member is basically correct.  Let us say a payout in relation to pain and suffering was 
deduced to be $45 000.  In that case the sum of $3 500 would be deducted from the $45 000, taking the payout 
for pain and suffering to $41 500.  This generally reflects the Motor Vehicle (Third Party Insurance) Act.  From 
$36 500 to $48 500, for every $1 000 a payout increases the payout by the court is reduced by $1 000.  That is 
the deductible.  I cannot put it any more plainly than that.  That system has been in existence in this State for 
about 10 years.   
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Mr N.R. MARLBOROUGH:  I want to be convinced that the people in my electorate, predominantly those 
people who are not on high incomes and who will not be in a position to look themselves or their families if 
severely injured, will be adequately protected under this legislation.  I am seeking answers to convince me that 
that will be the case.  I have read the parliamentary secretary’s second reading speech, which refers to recent 
world events, and the difficulties relating to our present crisis.  It states -  

For about the past decade there has been a steady increase in the number and size of negligence awards 
and settlements.  Decisions by the courts have also tended towards an increase in the circumstances in 
which a duty of care is owed to the public; for example, with injuries occurring at public beaches.  The 
combination of these factors together with the probability that premiums have not been increased -  

This is the crux of the matter -  

sufficiently to match claims costs has further exacerbated the problem.  The high rate of return on 
investment achieved by insurers and the discounting in a competitive market over this period have 
resulted in a lag in premium increases.   

From where I sit, and given the constituency with which I deal, that part of the member’s speech begins to 
address the crux of the problem in not only Australia but also the western world; that is, insurance companies 
have been allowed free access in the way they have been able to operate.  That access has not been provided by 
the State Government; it stems from the rules that are, in the main, put in place by the federal Government.  In 
the free marketplace, no attempt has been made to regulate the way in which insurance companies run their 
industry.  As has been demonstrated by the royal commission debacle that is taking place, HIH is one of the 
companies that has been able to enter the insurance market in the past 10 years, and, in a grab for dollars and 
investors, use as part of its marketing ploy a drive down of policy and insurance costs.  In an attempt to underpin 
its economic circumstances and share market value, HIH improperly invested its money.  There has been little or 
no control over the way in which insurance money has been invested to cover claims.  Unfettered insurance 
companies that have not been regulated in the way they have invested have been able to drive down policies as a 
market tool.  The “Coles” approach of a 10 per cent discount has been adopted in the market.  Having reached an 
absolutely critical point, the parliamentary secretary’s second reading speech continues -  

Over the past two years, the failure of the HIH Insurance group, losses associated with the terrorist 
attacks on the World Trade Centre and the subsequent downturn in investment markets worldwide have 
been additional contributing factors.  

In this area of activity, insurance companies have been out of control.  As members of Parliament, we will have 
to deal with questions relating to such issues, especially when Parliament is faced with legislation that, in effect, 
tells victims that they will have to bear the brunt of the situation.  It may well be that we in Western Australia 
feel great satisfaction that our approach has been much softer than that adopted by New South Wales and 
Queensland.  However, we are much softer not only because we feel that way in government but also because, 
historically, the courts in this State have not awarded the same amounts for damages claims as have those in 
other States.  That is part of the reason we have been able to take a softer approach.  I am not convinced that the 
legislation reflects any attempt to rectify the key problem, which is how the insurance companies operate.  I will 
speak about what the Government intends to do with lawyers shortly.   

Mr M. McGOWAN:  First, there are no provisions in the Bill to deal with insurers driving down their prices, 
because it would be unconstitutional to do so.  Secondly, as I said, the Premier has taken on the insurers as much 
as is humanly possible.  He has met with them to express his concerns, he has raised the issue in Parliament, and 
he has written to the Australian Competition and Consumer Commission and to the Prime Minister.  The federal 
Opposition has called for the regulation of insurers in a fashion similar to the regulation of medical insurers.  The 
Government is applying pressure to insurances companies.  However, the Bill is not designed to help insurance 
companies.   

I am familiar with the member for Peel’s constituents because my electorate is surrounded by his electorate.  It 
might interest the member for Peel to know that only five per cent, or thereabouts, of personal injury cases are 
able to be litigated.  All other injuries either fall within one of the statutory schemes, or there is no-one to sue.  
That happens in the vast majority of cases.  If a person falls over at home and breaks a leg, or if a person is 
electrocuted while changing a light bulb at home, no-one can be sued.  In the vast bulk of cases in which our 
constituents suffer personal injury, there is no recourse to sue.  The New South Wales Government, which, as I 
said, has been working hard on this issue, suggested that a government scheme should be established for those 
who suffer a catastrophic injury.  I agree with that.  People who have suffered a catastrophic injury and who rely 
upon the social security system and have no-one to sue, should be given a measure of care, on a no-fault basis, in 
the same way that a person who suffers a criminal act is able to seek criminal injury compensation.  At the 
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moment the system is very hit and miss.  As I said previously, only five per cent of people who suffer a personal 
injury are in a position to sue or to pursue a claim with an insurance company.  Ninety-five per cent of our 
constituents would be better off if we were to establish the type of scheme to which I earlier referred.   

It might also interest the member to know - so that he is informed when our constituents start making their calls - 
that the Government is not capping general damages.  A cap has been instituted in other States, but, following 
the recommendations in the Trowbridge report, Western Australia has not followed suit.  Therefore, a cap will 
not be placed on those who suffer significant pain and injury, and who are able to pursue damages.  As I said 
earlier, that relates to minor claims.  People who blow it out of proportion above and beyond what it should be 
by rolling in grievances from other areas of the law are being disingenuous and untruthful, because that is not 
what this is about.  It is about minor claims and putting stability into the system.  It is about ensuring that our 
constituents, small businesses, clubs and associations, which are experiencing rising insurance premiums, are 
provided certainty for the future so that they can continue to operate.   

Mr N.R. MARLBOROUGH:  To the degree that the Bill adds that certainty, I support it.  My concern is the 
degree to which it will add that certainty.  My colleague the parliamentary secretary pointed to the direction in 
which the Government is already headed and the role the State Government can play in an attempt to bridle the 
out-of-control insurance industry.  That includes the steps that have already been taken and the introduction of 
certain bodies under a state scheme, for which I offer my wholehearted support.  I put on the record - I speak 
purely as an individual member of Parliament - that both sides of Parliament must seriously consider the 
reintroduction of a State Government Insurance Office.  That is the type of bridle we need in order to control 
insurance companies.  This issue will affect us whether we like it or not.  We cannot afford to pussyfoot around 
any more.  The truth is that we made a mistake in getting out of this industry when we did.  We must admit that.  
Although it may have been expedient at the time -  

Mr P.D. Omodei interjected. 

Mr N.R. MARLBOROUGH:  It does not matter whose leader it was.  I can point out a lot of mistakes that 
Liberal Governments have made.  Regardless of the circumstances in which that legislation was passed at the 
time, world circumstances have since changed, and they are impacting on Australia as a whole and Western 
Australia in particular.  This Government has started to go down the track of accommodating certain groups, 
particularly volunteer, community and rescue groups, within a state process.  I am putting on record that I 
strongly believe that the Government must put its foot on the accelerator.  The Government needs to look at its 
policy within the next two years.   

In the present circumstances, there is a role for a state government insurance office in this State.  The 
Government has a responsibility to put in place the most secure system possible.  Although the bulk of this 
matter, such as the licensing and operation of companies, is in the hands of a federal regime, whether it is a 
federal Liberal or a federal Labor regime we need to start looking at bringing balance to that system.  I would 
feel far more confident when discussing this Bill in my electorate if I could tell my constituents that the 
Government was going to put in place in the next two years a system, such as a committee, to produce a report 
similar to the Trowbridge report on the grounds of re-establishing the SGIO.  That is where we need to go.   

The problem may be with both sides of the House.  The Opposition needs to consider not only the Government’s 
position but also its own.  Times have changed.  New times demand a new approach.  Insurance needs to be 
properly regulated.  It is not good enough to say that it is all handled in the federal arena.  To the degree that we 
can, we should alter and put in place controls at a state level that satisfy our constituency.  I am not an expert in 
this area, but I know about the model that I have lived with for many years and the one that I lived with during 
my first 10 years in politics.  It was a model that allowed the Government of the day to have a role in the 
insurance industry.  I believe that that role brought fairness and balance to the industry.  There may have been 
concerns about some individuals within the system, but overall it brought balance and fairness.  That role needs 
to be re-examined.  We need to start putting in place a system to review this idea over the next two years or so 
and have a policy that puts Western Australia in that arena.  

Dr J.M. WOOLLARD:  I refer the parliamentary secretary to amounts A and C.  Can the parliamentary secretary 
provide a table of these figures so that they can be reviewed?  No upper limit will be set, but there will be a 
reduction depending on amount C.  Does the parliamentary secretary have a graph that shows how this would be 
applied to awards?  

Mr M. McGOWAN:  I do not have a graph that I could provide.  The words are clear.  There is no cap on 
general damages; that is obvious from reading the Bill.  If the member for Alfred Cove would like me to have a 
graph drawn up, I am happy to ask my officers to put that process in motion so that the member can have one as 
soon as possible. 
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Dr J.M. WOOLLARD:  I have a concern because I wonder whether it will be necessary to look at this graph in 
the future.  If someone was of the belief that a person needed to be awarded $36 000, these figures suggest that 
that person might need to be awarded $45 000 to make sure that he got the $36 000.  

Mr M. McGOWAN:  I am happy to provide a graph if that is what the member is seeking.  I am not sufficiently 
proficient on a computer to prepare one, but I am sure that one could be produced.  I am sure the general public 
also would be interested in that information.   

Amendment put and passed. 

Mr M. McGOWAN:  I move -  

Page 5, after line 15 - To insert the following - 

“Amount C” has the meaning given by section 10; 

Mr B.J. GRYLLS:  How did the Government come up with the figure of $36 500?  What does that figure relate 
to?  The parliamentary secretary clearly outlined how the figure of $12 000 was reached, but it would be good to 
have on record an indication of how the $36 500 figure was chosen.  

Mr M. McGOWAN:  That figure is taken from the Motor Vehicle (Third Party Insurance) Act 1943.  The 
provision in this Bill has wording similar to the provision in that Act, although the dates are different.  The 
Government felt it was best to have uniformity in this area of the law.  As I outlined earlier to the House, this 
provision has been fairly effective in reducing the number of claims, even though the reduction in the quantum 
of claims does not equate to the reduction in the number of claims.  The number of claims has been halved; 
however, the quantum has gone down by a far lesser amount because people who have suffered significantly 
have not been affected in any serious way by these provisions.  This figure reflects what is in that Act.  That is 
why the figure was used.  The Government could have followed the recommendation of the Ipp report and 
provided a $52 000 threshold, which New South Wales has adopted, but we thought that was excessive.   

As I outlined to the House earlier, we did not think that there was a need for a uniform approach.  The Premier 
answered a question on that issue in this House and outlined that the $52 000 threshold, which applies in New 
South Wales, would apply to not only general damages but also medical expenses and loss of income.  That 
would mean that if a person lost an eye, he might not be able to recover an adequate amount.  That is extreme, 
and we did not think it was appropriate.  As I have outlined numerous times, the Government is removing the 
provision on lower end pain and suffering payouts.  The Government is putting in place a mechanism that the 
member for Merredin’s predecessor voted for when he was Deputy Premier.  

Mr B.J. GRYLLS:  The parliamentary secretary spoke about the figure of $50 000 and gave an example of a 
person who lost an eye.  That example obviously involves a general damages figure of $50 000 -  
Mr M. McGowan:  No, it is total damages.  
Mr B.J. GRYLLS:  Total damages.  Does the parliamentary secretary have any examples that involve $36 500? 
Mr M. McGOWAN:  I was previously given some examples.  In relation to pain and suffering, any claim under 
$12 000 is normally for what is termed soft tissue damage, such as bruises.  It is not normally a lasting injury.  It 
is normally at the low end.  Lawyers who perhaps do not practise in this area might say that that component of a 
payout is often used to meet legal expenses.  The loss of income and the medical expenses are delivered to the 
plaintiff who suffered the injuries.  That is why it is sought after by people practising in this area.  That sort of 
money is often used to meet their costs, so I am not surprised that some people in the profession are keen on 
retaining it.  The Law Society has no great objection to this.  I can quote from the Australian Law Society, which 
does not think our provisions are too bad.  

Debate interrupted, pursuant to standing orders.  

[Continued on page 2032.] 
 


